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DECLARATION OF PROTECTIVE COVEN ANTS,
RESTRICTIONS AND EASEMENTS FOR PONDERAY CROSSING

This Declaration of Protective Covenants, Restrictions and Easements for Ponderay Crossing
(the “Declaration”) is made as of this 10" day of September, 2010 by GVD Commercial
Properties, Inc., a California corporation (referred to herein as "Declarant"), with respect to the
real propetty. located in. Bonner County, Idaho, further defined herein below and legally
- described in Exhibit "A" attached hereto (the "Property")

RECITALS:

WHEREAS, on or .about October 30, 1989, ‘GFI-SANDPOINT INVESTMENTS, LTD.
(hereinafter “GFI”), as the then current owner of the Property, recorded a Declaration of
Covenants, Conditions and Reéstrictions and Grant of Easements (the “Original Declaration”)
pertaining to the Property-in the official records of Bonner County as Document No. 368312;

WHERAS, said Original Déclaration was first amended by that. certain First Amendment to.
Declaration of Covenants, Conditions and Reéstrictions and Grant of Easements (the “First
Aimendment to Original Declaration”) and recorded in the official record of Bonrier - ‘County-as
Document No. 459224, on or about January 20, 1995 (but made effective as of October 30,
-1989);

WHEREAS, on or about Jue 3, 2003, Declarant (and/or related. entities) purchased Parcel 1
(defined herein) within the Property fiom ‘GFI, 'and the building thereon, fornferly known as
Kmart Store #3840,

E

WHEREAS, Declarant, subsequent to- its acqulsxtlon of Parcel 1 within the Property, as the sole
Responsible Owner pursuant to. the terms of the Original Declaration, further amended the
Original Amendment, and clarified cértain provisions contained in the Original Amendment and
the First Amendment in that certain Second Amendmert to. Declaration of Covenants,
Conditions and Restrictions and Grant of Easemerits (the “Second Amendment”) recorded in the
official récords of Bonrier County on Septemiber 26, 2006 as Document No. 714094,
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o whtch Parcels comprxse and are referred to"h. ein “‘a§ '-the Property, and are illustrated in- the
3 attached Exhibit “B” and more fully defined herein below;

WHEREAS Declarant now desires to terminate the Original Declaration, the First Amendment
~and Sécond Amendment pertaining to the Property, and.to delete said Original Declaration the
First: Amendment and Second Amendment from any and all title reports pertaining to -the
Property and the Parcels comprised thereof:

i .», WHEREAS, Declarait. further desires and interids to - sub_;ect theé Property to certain new and
Lo unified covenants, conditions, restrictions and easements for «the benefit of the Property,
" ‘ Declarant. and future. owners and occupants of the" Property. + The covenants, conditions,
e restrictions and easements set forth in this Declaration dré:intended to be common to all of the
e parcels constituting the Property and to enhance and protect the value, desirability and
- attractiveness. of‘all such-parcels to their mutual benefit. *

DECLARATIONf

- NOW THEREFORE Deglarant hereby covenants, agrees and.declares that all of the Property,
arid the' buildings, structures and other improveménts’ hereaﬁer constructed thereon, are and will
be, held, used, sold, conveyed, leased and encurhbeted subject to and burdened by the following
) covenants, conditions, restrictions and easements, for' the benefit of the "Owners" (defined
; : below), their heirs, §uccessors, grantees, tenants and assigns. All of the provisions of this
' Deglaration shall be bmdmg upon all parties havifig: or acqurrtng any right, title.or interest in the
Property or any part thereof and shall in all respects ‘be tegarded as covenants running with the
land.

o ARTICLE 1
' - DEFINITIONS

. "Common Area" shall mean all that real property on the Property for the common use and
) "j-"vnjoyment of ithe Owners and Occupants arid their invitees and customers, mcludlng
L h»non-dedrcated streets. It is Declarant's intention that at_such time' .as* "ach "Bulldmg" 1s

"

¢ .- 'constructed w1th1n 1ts respectlve "Permlssrble Burldmg Area»;;";ff] st

structures,.or (n) as & truck or loadmg dock area‘ “shall be *deemed to 'beﬂ:Common Area for
‘purposes of this Declaration. o '

for below Declarant's rrghts and: obhgatrons under this Declaranon shall 1nure to the beneﬁt of
~and b¢ binding upon the Ownet of Parcel, :




-upor: Declarant's recording of a "Supplemental Declaratron" (defined below) changing the Parcel
: " -whichshall serve as Declarant's Parcel, which parcel shall be a Parcel of the Property.

e

"Peclatation" means and refers to this instrument; as the same may be supplemented or amended

. from time to time by Déclarant.

"Improvement" or "Improvements" means buildings, out-buildings,. roads, driveways, walkways,

parking areas, fences, screening walls and barriers, retaining walls, stairs, decks, water 11nes, ‘

storm drains, fire hydrants, sewers, electrical and ‘gas distribution facilities, lighting systems
communication facilities, storage tanks, hedges, wrndbreaks plantmgs, planting trees and shrubs,
poles, signs, loading areas, docks, trash enclosures, canopies, awnings, and. all other structures,
installations and landscaping of every kind and type, whether above or below the land surface.

"Mortgage" means, and.":_refers to any recorded mortgage or deed of trust encumbering one or
more of the Parcels.” < "First Mortgage" shall mean and refer to a Mortgage with priority over
other Mortgages. "Mortgages" shall mean and- refet to the holder or beneficiary of any
Institutional Moﬂgagés As used herein, the termi "Institutional Mortgagee or "Institutional
Holder" shall include ‘banks, trust companies, ih§urarice companies, mortgage ‘companies,

mortgage insurance coripanies, savings and loan associations; trust, mutual savings banks, credit

unions, pension funds, and any agency or department of the United States government or of any
state-or municipal government

"Occupant" means a l‘e‘sSee tenant or licensee of an Owner, or any person or entity other than an
Owner in lawful possession of a Parcel, or any portlon thereof, with the permission of the Owner
of such Parcel, orportion thereof.

. "Owner" means and refers to the record owner (whethér one or more persons or entities) of a fee
“interest in. any Parcel, but excluding Mortgagees or other persons or entities having such interest.

merely as security fot the-performance of an obligation.

"Parcel" means .and refers to any one of the following legal parcels which collectively and
currently comprise the Property:

"Parcel 1", "Parcel 2" and. "Parcel 3", respectively, which, Parcels are legally described in the

- *3ttached: Exhrblt “A”, Declarant shall have the right to create: an addrtlonal parcel ‘in- the

northwest-corner of Parcel 1, “Future Parcel 4”, as illustrated in the attached Exhibit “B”; In any
event, whether of not Future Parcel 4 is created, there currently éxists a’ Permissible Bulldmg
Area (def' ned below) wrthrnwthe northwest corner of Parcel 1, and an addrtronal building may be

.....

"Permissible Building Area" means and. refers to that drea w1thm a Parcel within which
non-Common Area Improvements, such:as a burldmg orsstiucture, may’ be constructed No such
building or structure.of any kind: (oollectwely "Bulldmg") shall be. constructed of ‘thaintained on
any Parcel or Parcels of the® Property unless such: Bulldmg is.constructed and niaintained. entitely
within the Permissible Burldmg Area of a.Parcel! The Permlssxble Bulldmg Area of éach Parcel
of the Property is. set-forth-on the site plan atfached hereto as Exhibit "B".
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"Property“ ‘means. and refers to the Parcels legally descrlbed “ON. Exhlbxt "A" attached hereto.
’Durmg the tefm of this Declaration, Declarant's may add, add1t10nal parcels or land to the Property,

‘which additional parcels or land shall become a part of the Property, subject to this Declaration.

"Supplcmentary Declaration" means and refers to any recorded declaration which contains such
complementary or supplementary provisions to this Declaration, as are deemed appropriate by
Declarant.

"Building Floor Area" mieans and refers to the curnulative square footage of floor area, including
‘without limitation, the ground floor area, of any non-Common Area Improvements, such as a
building or structure, which have been constructed within the Permissible Building Area of a

"

Parcel. ! .

ARTICLE 2
s ACCESS AND PARKING EASEMENT AND SEPARATE UTILITIES EASEMENT

Declarant hereby declares the following perpetual easements over, under and across the

:Common Areas for the following purposes: (a) a'reciprocal, non-exclusive easement in favor of

all Parcel Owners’ and Occupants, and their respective’ employees, customers, invitees and |
permitees, for vehicular and pedestrian ingress and, egress and temporary vehicular parking, but
only if such parking doeés not otherwise materially obstruct the ingress and egress rights granted

jin this Declaration (collectively the "Access and Parking Easement") over and across any
completed portions of the Common Area if and when such completed portions of the Common

Area (as such'completed portions of the Common Area relate to either vehicular or pedestrian
ingress and egress) have been .completed by any -pafty permitted to construct or install such
Common Atea Improvements as expressly set forth in this Declaration, (b) a non-exclusive
easement in favor of all Parcel Owners for any Parcel Owrier's placement, maintenance, repair
and replacement of any underground utilities which exclusively serve such Owner's Parcel or any
non-Common Area. Improvements thereon (the "Separate Utilities Easement™), so long as such
placement, maintenanice, répair and replacement of any such underground utilities which
excluswely serve such.any Owner's Parcel or any, non-Common Area Improvements thereon, do
not; in Declarant's Judgment unreasonably or materlally interfere with the easements declared in

« the Accéss Easement or any other Easements declared in this® Dec_lara,tlo,_n

ARTICLE 3 R
INSURANCE, INDEMNIFICATION, GOVERNMENTAL
COMPLIANCE AND PROPERTY TAXES

3.1 Insurance Commencmg w1th the date of thlS‘ Declaratlon and hereaﬁer each Owner ‘

.....

pollcy in an amount ¢f not less than two m11110n dollars ($2 000 000) per occurrence
insuring, agamst clalms for personal mjury 'or death or propeity damage occasioned by
accident -occurring upoi, in or about such: Ownér's Parcel. The policies of such insurance
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3.4

shall name Declarant as additional insufed and los "*'ayee and. each owner shall furnish
the Declarant.witha current Certificate of Insurance: at all tiriies.

5

Indemnlﬁcatlon Each Owner shall mdemmfy and hold haimless Declarant and the other
Owners, and the Occupants of the other Owners' Parcels, from and against any and all
claims, actions; ddimages, liabilities and expenses in connection with: loss of life, personal
injury or dérmage to property or any of the-above, occurrmg on such Owner's Parcel, or
occasioned wholly or in part by any act or omission of such Owne1 its Occupants,
agents, employees licensees or invitees, on the Property. The 1nsurance coverage
required under Paragraph 3.1 above shall extend t0 any liability of the Owners arising out
of the above inidemnities.

Comnhance with.Law. Each Owner shall; with respect to such Owner's Parcel, and at
such Owner's -sole: cost and expense, comply with all laws, rules, regulat10ns and
tequirements of-all public, governmental or quasi-governmental authorities.
Property Taxes and Assessments. Each Owrie- shall pay, before delinquéncy; all real and
pefsonal property ‘taxes, general and spec1al asséssments, and any other municipal or
governmental charges (collectively "Taxes") levied on or assessed. agdinst its Parcel or
against any- personal property located on-suchi Parcel"and/or any Improvemeénts thereon.
*Such Taxes shall be entirely paid by the Ownet 6f such.Parcel, at such Owner's sole cost
and expense. If Such Owner fails to tlmely ‘pay any such Taxes levied on or assessed
~ against its Parcel, such Owner shall be in Default under this Declaration, and Declarant
* shall have:all rights available to. it under this Declatation; at law or in equity, including
‘without limitation; the right (but not the obl1gat10n) to pay such Taxes on behalf of such
* Owner, and declare such amount, plus’ mterest as ‘provided herein, as an assessment
Jagainst such Owner's Parcel.

ARTICLE 4
ASSESSMENTS AND LIENS
& 5

Assessments. | Each Parcel's share of any: costs or expenses incurred by Declarant -
pursuant to th1s Declaratlon including, without: llmltatlon any costs-or expenses incurred
pursuant to Declarant's written election per Pafagraph 7.1 hereinr to. Maintain 'the’
‘Commmion Area or any portion or elements theteof] shall be an’ assessment-against-such
Parcel and its Owner. o .
Effect of Non-payment of Assessment. If any assessment payment is Hot made in full
w1thm thirty (30) days aﬁer 1t was ﬁrst due and payable as spemﬁed on Declarant'

assessed and shall bear mterest from such due date atar efnot to exceed the lesser of
(a) twelve percent ( 12%) per annum, or.(b): the h1ghest, fate then permxtted by law. By
“ acceptante of a deed’ to a Parcel ny other means+of acquisition of an ownership
interest,-and whether-or.niot it shdll e s0, expressed in any such deed or other instrumient,
each Owner:shall:be deeinied to grant thereby to Declarant the right and power to bring all
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* actions. against. such Owner personally for the collection of such assessments as a debt,

together with reasonable attorney's fées related thereto, and to enforce the liens created by

 this Declaration by foreclosure of the contmumg liens in the 'same form of action as is

then provided for.the foreclosure ofa riiortgage of real. property under applicable law.

The liens provided for in this Declaration shall be for the benefit of Declarant, and the
Declarant shall have the power to bid in at any lien foreclosure sale and to acquire, hold,

lease, mortgage and convey the Parcel foreclosed against. No Owner is relieved of
liability for assessments by non-use of the Common Areas or by abandonment of a
Parcel.

3

Lien to Secure:Payment of Assessments. Each Parcel is hereby subject to a lien to secure

the payment of- all assessments, interest, costs and attorney's fees payable by an Owner

pursuant to this Declaratron and Declarant heteby subjects all Parcels perpetually to such

power. Such lien: shall arise in accordance with the terms of this Declaration withouit the

neces31ty of any further action, and any such lien when created shall be a security interest
in the nature of a mortgage in favor of the Declarant. Such lien shall become a
continuing lien' in the amount stated in the assessment from the time of the assessment,
but expiring pro rata as the assessment payments are made, and shall also be the personal
obligation of the person or entity that is the Owner of the Parcel at the time of the
assessment.

Reserves for-Replacement. As a Conimon. Area expense Declarant shall be entitled to
establish and mainitain a reserve fund for replacement of the improvements and facilities
locdted on of ‘within the Common Areas by the allocatiorr and payment monthly to such
reserve fund ofian-amount to be designated from time to time by Declarant, The reserve
fund shall be expénded only for the purpose of the replacement of the facilities and
improvements -on or within the Common Areas. Declarant may establish such other
reserves for suchi other purposes as it may from time to time consider to be necessary or
appropriate. The. proportional interest of ‘any Owner in any such reserves shall be
considered .an appurtenance of his, her or its Parcel and shall not be separately
withdrawn, assrgned or transferred or otherwise separated from the Parcel to which is
appertains and-shall be deemed to be transferred with such Parcel.

ARTICLE 5
MORTGAGEE RIGHTS - " .
Breach, Effect on Mortgagee and Right ‘to Cure Breach of any of the covenants or
restrictions contained in this Declarationi shall not deféat or render invalid the lien of any
mortgage made in good faith, but all of the aforegomg provisions, réstrictions, covenants,
conditions, easements and assessments shall be bmdmg and ‘¢ffective against any Owner

s

of all or a portion of the Property, any Parcel or any part thereof, who acquires title by

foreclosure or trustee's saleof by deed in lieu of foreclosure or trustee's sale; provided,
however, that any such Owner wh0‘ acqulres title by foreclosure or trustee's sale or by
deed in lieu of foreclosure or. trustee's sale shall take title free of any liens created or
provided for ‘hereunder, though Otherwise subject to the provisions hereof.
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Notw1thstandmg any other prov131on “in thls Declaration, any third party institutional
morgagee of any Owner in nén- compllance/default ‘hereunder, shall be entitled to-notice
of said nen-compliance/default, in the'same manner;that other notices are required to be
given under this Declaration; provided, ‘however, that said mortgagee shall have, prior to

" the time of the non- comphance/default notified in writing via certified mail, the

Declarant and any Owner giving said notice of non-compliance/default, of the
mortgagee's mallmg address. In the event that any notice of non-compliance/default shall
be given to arly:mortgagee as hereinabove described, then such mortgagee shall have-the
right but: not the obhgatlon to cure any such. non-compliance/default within thirty (30)
days or, if such-default cannot be cured within thirty (30) days, diligently to commence
curing within 'such time and diligently pursue such cure to completion within a

reasonable time thereafter. Giving of any notice of default or the failure to deliver a copy, -

to any mo,rjcgage,e shall in no event create any liability on the part of Declarant or any
Owner $o declaringa default.

ARTICLE 6
R-EGULATION OF OPERATIONS AND USES

Use Restrictions. Neither the Property nor any Parcel or portion thereof shall be used for
any purpose of:purposes which would be in violation of any restrictions set forth in any
instruments recorded against the Propeity, or agamst any Parcel or portion thereof, either
now or in the future. Furthermore, no use which, in Declarant's sole discretion, is not
compatible thh a retail shopping center ot business park shall be permitted on any
portion of the Property

No Parcel Ownet or Occupant shall conduct itg. business in any manner which causes a
nuisance to other Parcel Owners or Occupants or their customers or guests on the Property.

~ Each Parcel Owner and its Occupants shall, at their sole cost, obtain and keep in effect all

permits, licenses and approvals required for the operation of their business on their Parcel

No Parcel Owner or Occupant shall conduct or operate its business in any manner which
could jeopardize or increase the rate of any fire or other insurance or in any manner which

“would constitute a nuisance to or interfere with the property or business of any Parcel Owner
~or Occupant of the Property No Parcel Owner or Occupant shall display or sell merchandise
or-allow carts, portable signs, devices or any other-object to be stored or;to'remain outside the

defined, exterior walls, roof or permanent doorways of its Bulldmg (excludmg any eénclosed
outdoor sales areas adjacent tor Major Retail “A”), without the prior' written consent of
Declarant. No aerial or antennd shall.be erected on the roof or exterior walls of any Building
without, in each instance, the prior writteni consent of Declarant. -Declarant's. consent to any
such installation may be conditioned upon the requestmg Parcel Owner's comphance with.
Déclarant's requirements, mcludmg festrictions and' llmltatlons as to size, flocation,
dimensions, color and screening. Any aerial or antenna installed- without such written
consent shall be subject to removal, at the offending Parcel Ownei's cost. In addition, no
Parcel Owner or Occupant shall solicit in any manner any of the vehicles parking in the

Common Area of anty Parcel of the Property.
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before 10; 00 a . each day, and to prevent, ’eh ,
Parcels from parking or standing . in"'service areas for undue periods“of time. Declarant
TEeServes the right further to regulate reasonably the. -actiVities of all Parcel Owners and

the Parcels they own or occupy,

@ccilpants-if. regard to deliveries and servicing of; theit: Parcels, andall such Parcel Owners
and Occupants shall ‘abide by such further réasonable rules and regulations of Declarant,

)

Further Pl‘Ohlblted Uses. In addition to the uses’ prohlblted under the Paragraph 6.1

above, the followmg use restrictions shalliapply to the Property:

a,

Parcel I shall be used and operated. for retail stores (including incidental outdoor
sales and dlsplay areas), restaurants, hotels, financial institutions, service shops,
or-office-uses (including medical and dental), quasi-retail uses, such as a brewery
and: for'no ‘other purpose. No change ofuse shall be permitted:.on such Parcel 1,
except as approved by Declarant in wrltmg pursuant to Paragraph 6.2(e) below

" The MaJor Retail “A” building in Parcel 1 shall not exceed thirty (30) feet in

helght nor shall the Total Building Floot Area exceed 100,000 square feet. The .

Retdil “B” bulldmg in Parcel 1 shall fiot exceed twenty:two (22) feet in height nor
shall the:total Building Floor Area, for exceed 8,500 square feet.

U

. Parcel 2 shall be used and operated for retdil stores, convenient stores, service

stations, festaurants, financial mstltutlons service. shops, or office uses (mcludmg
medical. ‘aid. dental) and for no other purpose. No change of use shall be

permltted on, such Parcel 2, except as .approved by Declarant in writing pursuant

to Paragraph 6.2(¢) below. No building located on Parcel 2 shall exceed twenty-
two (22)ﬁfeet in height nor shall the total Building Floor Area for Parcel 2 exceed
5,000 square feet plus drive thruf

Parcel 3 shall be used and operated for wetail stores (including the incidental
outdoor display and sales areas); restaurants financial institutions, service shops,

or office uses (including medical ;and: ‘dentaly and for no other purpose. No

change. of use shall be permitted on. such Parcel 3, except as approved by
Declarant in writing pursuant to. Paragraph 6.2(e) below. No building located.on
Parcel 3 shall exceed twenty-four (24) feet in height nor shall the.total Bulldmg

Floor Area for Parcel 3 exceed 12,000 square feet.

The building within the Permissible Building Area in Parcel 1 (or the Future

Parcel 4, if created) shall be used and operated for retail stores, réstaurants,

financial institutions, service shops, quasi-retail uses. or- office uses_(including
medical and dental) and for no other purpose: ‘No change of use shall be
permitted, except as approved by Declarant in writing pursuant to .Paragiaph

6.2(¢) below. No bulldmg located within_ such, Pertnissible Building Area (or

_'or other vehicles servicing their

>

Future Parcel 4, as the case may be) shall exceed twenty—four (24) feet in height

nor shall the total Building Floor Aréa exceed 7,500 square feet plus drive thru,
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With. regards to each and every' Parcel compnsmg the Property, the following
restrictions shall apply:

Each Owner agrees that its Parcel shall be occupied and used solely for a purpose
which is approved in writing by Declarant and for no other use or purpose
without, in each and every instance, the prior written consent. of Declarant, which
consent may be withheld at Declarant's sole discretion,

During the term-of this Declaration, Declarant shall be entitled, but shall not be
obligated, to grant and record exclusive use restrictions and other use restrictions
against some or all Parcels comprising the Property, in favor of one or more
Parcels ot other property. Atiy such exclusive use hereafter granted by Declarant,
which functions as a restriction against all or any portion of the Property, shall be
effective only so long as the benefited Parcel is operating as its exclusive. use,
bamng remodeling not to exceed twelve (12) months, or restoration after a
casualty not to exceed twelve (12) months.

Prohibited Uses. Without limiting the generality of the foregoing, the.following
uses shall not be permitted without the Declarant’s approval: (i) any night club or
d1scotheque (ii) any second hand or surplus store (provided that this restriction
shall not be deemed to preclude the operation of a first-class antique or

consignment store), (iii) any mobile home. park or trailer court (except that. this -

provision shall not prohibit the temporary use of construction trailers), (iv) any
dumping, disposing, incineration or reduction of garbage (exclusive of
appropriately screened dumpsters located in the rear of any building), (v) any fire
sale, bankruptcy sale (unless pursuant to.'a court order) or auction house operation,
(vi) dry.cleahing plant (except that this prohibition shall not be applicable to on-
site sefvice provided solely for pickup: and delivery by the ultimate consumer,
including nominal supporting facilities, or a so-called “green cleaners” [i.e. the
facility does not use perclorethane or any other Hazardous Materials for cleaning
operat1ons]), (vii) any automoblle truck trailer or R.V. sales, leasing display or
repair; (viii) any skating rink, (ix) any living quarters, sleeping apartments or
lodging rooms, (x) any animal raising facilities, (xi) any mortuary (xii) any
establishment selling or exhibiting pornogtaphic materials (provided that the-sale
or rental of “adult” materials shall not violate thlS restriction as lohg as the same
with no 51gn advert1sement or display in any store ﬁont wmdow or;: otherwnse 1n
locatnons visible from-the outside), (xm) any movie theater, (x1v) -any’ operatlon

used primarily as a training or educational fac111ty, mcludmg but not limited to, -

beauty: schools, barber colleges, reading rooms, places of instruction or other
operations catering primarily to studerits or trainees Tather than to ¢ustomers, (xv)
any church, temple, synagogue or other place of worship, (xvi) any off-track or
sports betting parlor or bingo parlor (this prohibition shall not be applicable to
government sponsored gambling activities or charitable gambling activities, so
long as such activities are incidental to the business operation being conducted by
the Occupant and are approved in advance by Declarant), (xvii) any massage
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parlor, (except for bona fide therapeutic itassage, chiropractic care, sports therapy,
a beauty salon/day spa and other bona fide. massage services in connection with a

“permitted health club use), topless. ¢lub or “strip joint”) (xviii) any assembling,
distilling, refining, smelting, .agricultural or mining operation, (xiv) any
assembling, which is a public or private nuisance, or (xx) any use which emits an
obnoxious odor, noise or sound which can be heard or smelled outside of any
Building in the Property.

Hazardous Materials. No Owner(s) or Occupant(s) shall release, generate, use,

store, durip; transport, handle or dispose of any Hazardous Material within the
Property or otherwise permit the presence of any Hazardous Material on, under,
or about the Property or transport any used Hazardous Material to or from the
Property-except for non-substantial amounts of commonly used cleaners and other
solvents iricident to the normal course of operating a retail facility, brewery, office
supplies, and gasoline and petroleum products-used in connection with a gasoline
service, station, lube n tune, or similar use, and then in strict accordance with all
applicable laws, ordinances, rules and regulations now or hereaftér promulgated
by any governmental authority havirig jurisdiction thereof NO Owner(s) or
Occupant(s) shall install, operate or mairitain any above, below or at grade tank,

dump, pit, pond, lagoon or other storage or treatment vessel or-device on or about
the Property without the prior written Consent of the Declarant. Each Owner and
Occupant shall immediately advise Declarant in writing and provide Declarant
with a copyof: (i) any notices of violation or potential or alleged violation of any
laws, ordinances or regulations which are received by said Owner and/or
Occupant from any governmental ageicy concerning the use, storage, release
and/or disposal of Hazardous Materials on or about such Owner’s Parcel, (i1) any
and all- inquiry, investigation, énforcement, cleanup, removal or other
governmental or regulatory actions. instituted or threatened relafing to such
Owner, its ‘Parcel(s) and/or the ‘Occupants thereof, (iii) all claims made or
threatened by any third party against such Owner, its Parcel (s) and/or the
Occupants thereof relating to any Hazardous Materials; and (vi) any release of
Hazardous” Materials on or about the Property which such Owner or Occupant
knows of or reasonably believes, ‘may have occurred. The Declarant shall not be
liable-in damages or otherwise by reason: of its receipt pursuant to this Paragraph
6.2.g of information of any kind submitted to Declarant relatmg to' Hazardous
Miterials; and no-duty of any kind shall be inferred or: 1mputed to Declarant as a
result of its receipt of such information. In no event shall Declarant be obligated
to make or perform any inquiry, investigation, enforcement, cleanup, removal or
take any other action with respect to the presence of Hazardous Materials on any
portion of the Property, nor shall Declarant be obligated .or permitted to take any
action with respect to the presence of Hazardous Materials on any portion of the
Property. Every person who submits such information to- Declarant hereunder
agrees by submission of such information, and every Owner of any interest in the
Propérty agrees by acquiring an ititerest therein, that he will not bring any action
or suit ‘against the Declarant to recover any such damages. Each Owner on behalf
of itself and its Occupants agrees to indemnify, defend and hold harmless
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Declarant ‘Operator and all othet Owners and Occupants from and against any
and all claims, judgments, damages, pena1t1es, fines, costs, losses, expenses and
.llabrlltles arising from any breach or v1olatxon of ‘this Paragraph 6.2.g by such
'Owner and its Occupants of -arising from the presence, storage, use, release or
dlsposal of any Hazardous Materials within the Property by such Owner or its
Occupants.

6.3 Mamtenance of Grounds Each Owner shall be responsible, at its sole cost and expense,
* for the construction, installation, operation, mamtenance repair, replacement, lighting,
drainage, landscaping, signage, security and insurance of all parking areas, driveways,
walkways, utilities, landscaping and any:and all other Common Area Improvements
and/or other I'mprovements on its Parcel (save and except those certain particular CAM
Costs for those certain portions of the Common Area of a Parcel that Declarant has
elected in writing to maintain subject to each Ownet's contribution obligations pursuant
to Paragraph 7.3 herein, and only during the period of such election, as provxded in
. Paragraph 7.1 herein). Certain of the foregoing responsibilities of each Owner shall
include, without limitation:
Construction, installation, maintenancg, repair and replacement of all parking
areas, drivew‘ays and walkways in a first class, clean and safe condition including
the paving and repairing or resuifacing-of such areas when necessary with the
type ‘of material originally instailed thereon or such substitute as shall, in all
respects, be equal in quality, appeararice and durability; snow and ice removal; the
removal of debris and waste material and the ‘washing and sweeping of paved
areas as requifed; and painting and repaitting of striping markers and directional
signals as required, '
Constructlon installation, cleanmg, malntenance repair, replacement operation,
te-lamping and payment of electricity of any external lighting fixtures on each
Owner’s Parcel, except such fixtures as may be the property of any public utility
or government body.
Performing necessary installation, maintenance, repair, replacement, and
irrigation,of all landscaping, including the trimming, watering. and fertilization of
all grass; ground cover, shrubs or trees, removal of dead or-wasté materra]s, and
rapid replacement of any dead or diseased grass ground cover, shrubs ot trees: .
g Keepmg open and maintaining the. surface»path of" natural or, man~made drainage
flow over and across their properties and dlsposmg 6£1t in accordance with the
Common Area utility plans prepared by or approved by Declafant m‘wrrtmg, inits
sole discretion.
6.4  Repair of Burldmgs No Building or other Improvement on any Parcel shall be permitted
. to.fall into disrepair; and each such Building and/or other Improvement shall at all times
be kept by its Parcel Owner, at its sole cost and expense, in first class condition, repalr
and appearance, -and painted or otherwise finished. Any Building exterior which is
C:\Documents aid Settings\Ryan\My Documents\Center #168\Ponderay Crossing Declaration.doc 11
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6.6

7.1

pamted iust. bé repainted by its Parcel Owner as needed as reasonably determined by the
Declardnt.

»Reﬁlse_Collection Areas.” All outdoor refuse collection aréas shall be visually screened
by brick, decorative concrete or similar tréatment so as not to be visible from neighboring
property or streets and accessed by getting approved by the Declarant and any
governmental authority, if required. Use of cyclone fencing with slats for this purpose is
not permitted unless approved by Declarant and any governmental authority, if required.
No refuse collection area shall be permitted between a street and the front of a Building.
All refuse shall be stored in closed contdiners. Such-containers and all grounds shall be
maintained in a manner that will not attract or aid in the propagation of insects or rodents
or create a health hazard. No hazardous or toxic substances shall be handled or disposed
of in any manner in the refuse collection area.

Owner's Maintehance Responsibilities. Except for the period specified under Declarant's
written election, if any, to maintain certain or all elements of all or a portion of the
Common Area pursuant to Paragraph 7.1 herein, the construction, installation, operatxon
maintenance, ' upkeep, repair, replacement, hghtmg, drainage, landscaping, signage,
security and i insurarice of individual Parcels and all Improvements thereon (including any
replacements necessary) shall be the sole responsibility of the individual Owners thereof,
and in no way shall it be the responsibility of the Declarant or its agents, subagents,
officers, directors or employees. Each Owner shall maintain its Parcel and any and all
appurtenances. thereto at all times it good order, condition and repair, and in a sightly and
sanitary condition.,

ARTICLE 7
COMMON AREAS

Common.Area.Maintenance.

Each Owner shall at its sole cost construct, install, manage, secure, insure, maintain,
repair, replace, drain, light, landscape and pay all utility costs and all other costs
pertaining to its Parcel's Common Area and" all Improvements thereon (collectively
"Maintaining the Common Area"). The. costs and expénses incurred in Maintaining the
Common Area are referred to herein as the "CAM Costs" (defined herein).

Notwithstanding the foregoing and notwithstanding Paragraph 6.3 herein, at Declarant's
election, as given in writing from time to time to the @wners, Declarant may elect in its

sole discretion to perform or cause to be performed some or all of the elements of

"Maintaining the Common Area" foisome or all of the Common Area on some or all of
the Parcels, and if it doés so-elect; Declarant shall have the right to assess the Parcels and
each Owner for their pro rata. ‘shate. of 'such. CAM Costs. (défined below) incurred by
Déeclarant or its des1gnee In-such case, ' Declarant shall notify'the Owners in writing of
such election and thereafter, with’ respe,ct to the de31g_nated CAM Cost items for the
designated Commioii Area included in: Such notification, Declarant, or its designee, shall
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Maintain the designated CAM Cost 1tems for the de51gnated portion of the Common Area
ofsuch de31gnated Parcel(s) ard such anner(s) shall: pay its/their pro-rata share, as
determined by Declarant, of such. Commor Area expenses and. costs ("CAM Costs"). At
any time, Declarant may (upon. thity (30) days prior written notice) change the party to
. . either Declafant or the Parcel Owner, which party shall then be responsible for
*  maintaining ‘the "designated CAM Cost items for the designated Common Area of a
particular Parcel, If Declarant-elects to Maintain certain or all CAM Cost items for all or
a portion of the Common Area pursuant- ‘to the above notification, with respect to such
Comirion Area and the CAM Costs items so netified, Declarant shall, subject to the
Owners' relmbursement obligations under Paragraph 7.3 herein, pay for the designated
mainteriance iteinis of the desighated Commorn Area portlon of the Parcels and shall
maintain such designated Common Area improvements in good repair, including
establishing reserves for and/or makmg replacements when and where necessary or
desirable. “CAM Costs to be reimbursed-by the Owners (based on their pro rata shares) |
shall include;. but are not limited to, alk.sums expended for, or in connection with: the
operation, mamtenance repair, replacement and restoration, resurfacing, pamtmg,
restnpmg,\cleamng, ‘tubbish removal,.stiow removal, de-icing and sanding, sweeping of,
and janitorial services for the Cormmon Area; mainitenance, repair and replacement of
sidewalks, curbs, Property signs, sprinkler or irrigation systems, awnings, planting and
landscaping; hghtmg and other utilities including meter reading, common tenant
identification sigris, common area signs and common pylon 51gns, directional signs. and
other markefs and bumpers; operatlon maintenance, repair and replacement of any
lighting systems; common pylon signs,” storm drainage system and any other utility
system; personiel to implement such services including, if Declarant deems necessary,
the cost of sécurity guards or devices; ‘real property taxes and personal property taxes and
governmental charges, fees or assessments -of any kind or nature (including reserves
therefore) on, 1mprovements and land comprising the Common Area, including parking
structures or other facilities, street improvements, storm drainage, park-and-ride facilities
and community-facility districts; charges, surcharges and other costs related to.
requiréments of any governmental agehcy; mainténance, repair and replacement of, and
depreciation or, Operating and maintenance machinery and equipment, if owned, and
rental paid. for such machinery and equnpment if rented; nonrefundable reserves for
replacements othéf than equipment; premiums for public liability insurance, and any
other ‘insurance carfied by Declarant or its, designee with respect to the Property for the
benefit of the. Common Area, labor, payroll taxes, materials and supplies for the
“foregoing, ‘workers' compensation insurance, and an allowance to Declarant’ for
Declarant's superVISlon of'the Common Area in an amount equal to teripercent (10%) of
the total of the aforementioned expenses for each calendar year. If Declarant shall: elect
to -contest any tax or assessment affecting-all or 4@ portion of the Property, the expenses
involved in such contest shall be part of the Common Area expenses, as long as said
contest affects some or all of the Buildings on the Property: or all or a portion of the
Common Area. If Declarant receives a tefund puisuant to its contest of any such tax ot
assessment, so long as such refund is attributable to a particular Parcél Ownet's Parcel,
and such Parcel's Owner has paid its pro-rata share of the costs incurred by Declarant in
connection with such contest as set forth in Paragraph 7.3 herein, then Declarant shall
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reimburse such Parcel Owner a portxon of the total refund, prorated as set forth i
. Paragraph 7.3 herein. : .

"
v

Should Declarant acquire or make avallable additional larid not shown as part of the
Property on Exhibit "B", and make the same available as Common Area, at Declarant's
written’ election, the CAM Costs incutred by:Declarant or its designee in Maintaining
certain-or all'CAM cost items for allora portion of the Common Area shall also include
the CAM Costs incurred in connection with said addlttonal land.

Nothing contained herein shall be deemed; to creat‘e any liability upon Declarant for any
damage to motor-vehicles of customiers or employees or for loss of property from within
such motor vehiclés, unless caused by the.gross neghgence of Declarant or its employees. .
7.2 Records: For'the periods that Declarant elects in writing to maintain the Common Area,
Declarant shall keep records for & period of three (3) years therefrom showing in :
reasonablé : detall all expenses incurred for its Common Area maintenance during such
periods. These records shall, upon reasonable, request, be made available for inspection
during business hours at the offices of Declarant, orits- designee.
7.3 Parcel Owners' Contributions. In the event that Landlord elects in its sole discretion
pursuant to Paragraph 7.1 herein to Maintain the Common Area or*perform any of the .
Common Aréa expense or cost items ‘i ithis Declaration, all Owners shall pay to
Declarant monthly as an assessment. against their Parcels, commencing on the date of
such election. by Declarant, such Parcel Owner's pro rata share of the amount of all
expenses described in Paragraph 7.1 based either (at Declarant's option) on (a) the
,amount of such expenses actually incurred during the billing period, payable within three
(3) business days after billing, or (b) equal'monthly installments that have been estimated
in advance by Declarant for a patticular, calendar year, payable on the first day of each
month, and Declarant shall endeavor within nmety (90) days after the end of such year
adjust the estimated expenses to reflect the actual expenses incurred for that year. Any
underpayment by any Owner shall be paid by such Owner within ten (10) days of billing
by Declaranf. Any overpayment by such Owner shall be credited to the next installment
or installments due from such Owner under this’ ‘paragraph. Such Owner's pro rata share
shall be equal-fo'the rati6 which such Owner's Biiilding Floor Atea on its Parcel bears to
the total completed Floor Area of all completed Buildings on the. Property, whether or tiot
theh occupied. Notwithstanding the ratio set-forth above, if,"in' Declarant’s reasonable *
foptmon any Parcel Owner beneﬁts from a serv1ce Wthh 1s utlllZGd by less than all Parcel
whlch such Parcel Owner's Bulldmg Floor Area bears to the total Bu1ld1ng Floor Area of
all Bulldmgs on-those Parcels of the Property utilizing that particular service. In the
event that a Parcel benefits solely from a service, such Parcel's Owner shall pay the full
cost of the service or, at Declarant's election, contract directly for the service. Further, if
in Further, ini those situations wheré occupants of free standing Buildings or major
tenants such as d‘epartment stores, supermarkets, drug' stores, home improvement stores
or-other stores. in €xcess of 10,000 square feet, maintain portions of the Common Ared at
théir ownréxpense, such Parcel Owner's pro rata share shall be equal to the ratio which a
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7.5

7.6

Parcel Owner's Building Floor: Area .bears to the Bulldmg Floor Area of all completed
Buildings on the Property utilizing a wpartlcular service, -exclusive of the foregoing

' maJor/ﬁeestandmg tenants or occupants For purposes of the Paragraph 7.3 only, the

terms "Property" or "Parcels" shall be decmed to include any additional land Declarant
elects in writing to make available as Common Area pursuant to Paragraph 7.1 herein.

Operation and Control. Declarant shall have general possession and control of the
Common Area, The manner and standard in-“which the Common Area and all Common
Area Improvements. (and any Separate Utilities Easement under ground utilities thereon)
shall be constructed, installed, operated, maintained, repaired, replaced, drained, lit,

landscaped, signed, insured, and secured shall be in Declarant s sole discretion regardless
of whether Declarant has elected in writing pursuant to Paragraph 7.1 herein, to Maintain
the Common Area. Declarant reserves the right to appoint a substitute operator,
including without limitation, any Owner or Occupant of any Parcel, or any tenant or user
of any additional land made available as Common.Area pursuant to Paragraph 7.1 herein,
to carry out any or all of Declarant's rights and duties relating to the Common Area.
Declarant may énter into a contract either by a separate document or in a lease agreement
with such operator on such terms and conditions -and for such period as Declarant may
deem proper. In such case, Declarant may direct any or all Owners to pay such amounts
directly to such substitute operator.

Declarant shall have the right to establish and, from time to time, change, alter and
amend, and to enforce against the Parcels and their Owners, and the other users of the
Comimon Area, such reasonable rules and regulations (including the exclusion of
employees' parkmg therefrom) as may be deemed:necessary or advisable for the proper
and eﬁ'iclent construction, mstallat1on operatlon mamtenance repair; replacement,

and/or any C_Qmmon Area Improvements thereon _and/or any Separate Utlht_les Easement
underground utilities thereon. The rules and regulations herein provided for may include,
without limitation, the hours during which the Common Area shall be open for use.
Declarant may, if in its opinion the same shall be advisable, establish a system or systems
of validation or similar operation, including a system of charges against non-validated
parking of users, and the Parcel Owners. shall conform to and abide by all such reasonable
rules and regulations in their use and the use of their customers and patrons with respect

to said automobile parking areas.

Restricted Parking. Declarant may designate which. part of the Common Area, if any,
shall be used 'for automobile parking by owners, tenants, permitted :occupants and their
respective employees; and these persons shall not use any part of the Common Area for
parking except the area or areas so designated.

Prohibitions. Except for Common Area Improvements installed or caused to- be installed

by Declarant, no fence (excluding.a fence enclosing an outdoor sales area adjacent to
Major Retail “A?), wall, structure, or other obstruction of any kind shall be placed or
permitted by ariy Parcel Owrier or | 1ts Occupants on the Common Area. The following
activities are prohibited in the Conifnon Areas; the sale, display, advertising, promotion,
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8.1

or storage of merchandise or -any business activities of any kind whatsoever without
Declarant's prlor written consent, Wthh consent: may be evidenced in a separate
documient or in an executed lease agreement affixing: bumper stickers on vehicles. or
distributing handbills or other advertising miatter; and permitting any person to use the
Common Area for solicitations, demonstrations or any other activities that would
interfere with the conduct of business on the Property or tend to create civil disorder or
commotion.

Site Lighting. At Declarant's option, the parking lot lighting located on the Common
Area portion.of each Parcel, may be separately metered for each individual Parcel Owner
on the Property. Ifthe site lighting is individually metered, each Parcel Owner agrees to
keep lit its Parcel as controlled and metered, during the hours reasonably determined by
Declarant. Such Parcel Owner will pay directly all such lighting costs associated with

lighting its Parcel. If the site lighting is not individually metered, each Parcel Owner

agrees to reimburse Declarant for its share of all site lighting costs (electricity,
maintenance; repair, replacement, etc.)-in a manner as reasonably determined by
Declarant as part of such Parcel Owner's share of CAM Costs.

ARTICLE 8
CONSTRUCTION OF IMPROVEMENTS

Approval of Plans Required. No Improveirients which would violate any provision of
any instrument recorded against the Property or any Parcel or pottion thereof, as of the
date hereof, shall be erected, placed, altered, maintained or permitted to remain on any
Parcel by an Owner or Occupant. Furthermore, no Iniprovements shall be erected,

placed, altered, ‘maintained or permitted to remain on any Parcel by an Owner or
Occupant until descriptive plans and specifications-shall have been submitted to and
approved in writing by Declarant and, to the extent required by law, by the local
governmental jurisdiction. The descriptive plans and specifications shall be submitted in
duplicate over the authorized signature of the Owner or Occupant, or both, of the Parcel
or the authorized agent thereof to Declarant, The plans and specifications shall be in a
teasonably mformatlve and detailed form, but shail in any event include the following:

a. A site development plan of the Parcel showing the nature; grading, scheme, kind,
shape, composition and location of all stiuctures with respect to the partlcular~= ‘
Parcel (including proposed front, rear-and side setback linés), and with respect to
structures on adjoining Parcels, and the number and location of all parking spaces
and driveways on the Parcel.

b. A landscaping plan for the particular Parcel.
C. A plan for. the location of signs and lighting.

d. General building elevations and plans showing dimensions, materials, and the
external color scheme.
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o8 'S)itétdf'ainage plan showing Wétér ’ﬂOWs-aﬁd-_:co”lnl‘eetriOn and containment facilities.

“ ' , £ A utilities plan for a partlcular 1 eT both for Common Area utilities and for any
underground utilities to be installed pursuant to the Separate Utilities Easement.

Material changes (Whether at the initiative 6f the:Owner or Occupant or to comply with
applicable laws). in ‘plans and spec1ﬁcat10ns previously approved by Declarant must be
similarly subrhitted to and approved by Declarant. For purposes of the foregoing, a
"materlaltchange"rs shall mean any change which requires the approval of the local
governmental jurisdiction or a change in exterior color:or finishes, as Well as any change
‘ to. any*Comimon Area Improvements or Separate Utilities Easement underground utilities
‘ to ‘be installed or constructed or reconstructed in the; Common Area. Declarant may
) impose upon the Owner and/or Occupant seeking approval a fee for the review of original
L plans and specifications submitted to Declarant; for additional plans and specifications,
' material changes to plans and specifications, or the resubmission of disapproved plans
and specrﬁcatrons ‘

8.2  Basis for Approval Approval shall be based: .upon among other things, conformity and
harmony of external design and placement w1th nelghbormg structures and streets, effect

i - of location anduse of proposed Improvements upon. neighboring Parcels, proper facing
. of miain elevation-with respect to nearby streets, adequacy of scre¢ning of mechanical, air
coiiditioning or ¢ther rooftop installations,.and conformity of the plans and specifications
L to the purpose ‘and-general plan and iritent of this Declaration, provided that such plans
| and spemﬁcatlons must also be approvéd by “all .governmental agencies that have
‘ ~ jurisdiction ‘over approval of such plans: and specxﬁoatlons Disapprovals of Declarant
' " must be specific. Upon disapproval of plans or specifications (or changes thereto)
submitted to Declarant, neither Owner' nor th¢ Occupant requesting the approval shall
"« take any further action regarding the proposed Improvement until revising, resubmitting -

R _ and obtaining the approval of such revised plans and specifications by Declarant.
oo Declarant may “disapprove of project planis. Gnd specifications even if the same have

previously been approved by applicable governmental authorities with jurisdiction.

Declarant shall approve any plans and spec1ﬁcat10ns which (i) are substantially similar to

those previously approved by Declarant; and (ii). set forth Improyements which duplicate

R ‘those built, or in the process of being built, under prev1ous1y approved plans . and

©- © - gpecifications. T . ,

dxsapprove plans and

83 - Result of Inaction. If Declarant Hails: o either’ approve Wor 7
* ' : submltted if. ;

;o ' spec1ﬁcat10ns ‘submitted to it within sixty’ (60)
. the submission 'meets: all the requiréments. of ‘thi Ae'concluswely‘
e “  presumed the Declarant has dpproved such plans and specrﬁcatlons Notwithstanding
oo any deemed approval of plans and. specifications submitted to Declarant thé Owner or
Occupant seekmg the approval of Declarant must comply with the provisions of this
Ih ., Declaration in connection with making any planned Improvements to its Parcel.
\ " Declarant shall notify the Owner and/or Occupant seeking its approval in writing upon
’ recelpt of all required plans and specifications, and the aforementioned thirty-day period

E
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8.7

“shall coniimérice: on the date all requn'ed';
 received by Declarant. &

Proceedmg with. Work.

X

ipldris ahd specifications and other information is

Upon receipt of approval of the descriptive plans and
specnﬁcatlons from Declarant, the Owner or ‘Occupant, or both, to whom the same is
given, shall, as soon as practicable, satisfy any and all conditions of such approval and
shall dlllgently proceed with the commencement and completion of all approved
excavation, construction, refinishing and alterations. In all cases, work shall commence
within six (6) ‘months from the date of last approval, and, if work is not so commenced,
approyal shall be-deemed revoked unless Declarant, pursuant to written request made and
received piior to the expiration of said six-month period, extends the period of time

within which work must be commenced.

Completion of Work, Any Improvements corimenced pursuant to-this. Declaration shall
be completed in accordance with descriptive plaiis-aiid specifications within two (2) years
from: commengement of construction of that: Improvement except that such period may
be extended for so long as such completlon is: delayed, due to strike, fire, national
emergency, natural disaster or other cause (other than financial) beyond the control of the
Owner or Occupant Declarant may, upon written:request received prior to the expiration
of the two-year period; extend the petiod of time within which work must be completed.
Failure to comply with this Section shall constitute a breach of this Declaration and
subject the party in breach to the enforcement procedures set forth in this Declaration.

Construction Wlthout Approval. If any Improvement shall be erected, altered, placed or
maintained upon any Parcel, or any niew.use commenced upon any Parcel other than in
accordance with the approval by Declarart pursuant to the provisions of this Article 8,

.such alteration, erection, placement, maintenance or use shall be deemed to have been

undertaken in violation of this Declaration, and upon written notice from Declarant any
such Imiproveriient so altered, erected, placed maintained or used upon any Parcel in
violation ofthis Declaration shall be removed or altered so as to conform to this
Declaration. ‘Should suc¢h removal, alteration or cessation or amendment of use not be
accomplished within thirty (30) days after receipt.of such notice, then the party in breach
of this Declaration shall be subject to the enforcement procedures set forth in this
Declaration.

‘Estonnel Certificate. Within thirty (30) days after. wrltten request by-an:Owner,, Occupant

or any: First Mortgagee but no moré ofteri than once’ per. year for any, Parcel Declarant
shall execute and deliver to the Owner, ‘Occupant; Mortgagee of other ‘person or entity

requesting the same an Estoppel Certificate certifying with, fespect to a Parcel that as of

the. date of the certificate either (a) ‘to- the best of' Declarant's knowledge; - all
Improvements and all other work within the Parcel comply w1th the provisions of this,
Atticle, or (b) such Improvements and work do-not so: comply for réasons specified in the
certificate. Any lessee, purchaser or Mortgagee of a Parcel may rely on such certificates
with respect to the matters set forth therein,
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9.1

I'O 1:

vyl
A

Separate: Utilities Easement Constructro I Any and all construction, installation,

thainténance, repalr and replacement of any'ul derground utilitiés pursuant to the Separate-
"Utilities Easement shall be the respons1b11,,, y‘of tlie: Owiner whose Parcel is to be served
by such underground utilities, at such Owner's sole cost and expense. Such Owner shall
indemnify and hold harmless Declarait and all-other Owners from and against any and all

such. costs and _expenses, as well as from a‘nd against any and all claims, actiOns

.....

mstallatlon, ma}ntenance repair and replace_ment of any underground ut111tres pursuant to
the Separate Utilities Easement. Before commencing any work pursuant to this
Paragraph 8.8, .an Owner shall first submit to Declatant for Declarant's approval, such
plans and specifications as Declarant requests, setting.forth in detail the location and type
of the underground utility or utilities for which Declarant's approval is being sought, and
describing and showing in detail what impact such underground utilities and their
construction will have on any existing or planned Improvements in the Common Area.

ARTICLE 9 -

‘ SITE DEVELOPMENT STANDARDS

Signs

a. Sign matetial, colors, copy, and details-shall be submitted to Declarant, as well as
to any governmental authority with jurisdiction over such signs, for approval prior
to installation. :

b. All signs and sign standards hereiri are further subject to -any governmental
restrictions against such signage. |

C. No free-standing advertising signs or blillb,oa_rds will be permitted.

ARTICLE 10
ENFORCEMENT

Declarant‘s nght to Cure Default. In addition to all of Declarants other rlghts and

, rémedies. under this Declaration or at law or in equlty, if-any "Owiiet falls to, perform

* fulfill or observe afiy covenant, condition, restriction ‘or’ agreement contalned in, this
Declaration to be performed, fulfilled or observed by it (the "Defau]tmg Owner"), which
failure shall continue for thirty (30) days after Notice of such "Defailt", then Declarant
may, at its election, cure such Default on behalf of the Defaultmg Owner. The thirty (30)
day cure perlod shall ot apply (2) in the case of any ernetgéncy in‘ which event an
immediate cure shall be required. and. (b)'where a Default is not: susceptible of cure within
thirty (30) days and the Defa ting, Owner commernces the performance, fulfillment or
observance Within, the thuty-(r day p’ riod and; drlrgently prosecutes the same thereafter.
Any amount expended by- Declarant»to cure such Default, together with interest as

E
-ﬂ
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- T prov1ded ‘heréin, shall be paid to Declarant by the Defaultmg Owner on demand, without Y
o o . ontest ‘upon dehvery of Declarant's i mv01ce o . U
10.2 nght to Enforce Declaration. Declarant shall have the right, but not the obligation, to
N . .enforce, by any, -appropriate proceeding at Jaw or in equity, any or all covenants,
conditions, restrlctlons, reservations, liens dnd charges now or hereafter imposed by the
provmons of* this. Declaration. Failure or. forbearance by Declarant to enforce the
provisionis of this Declaration, or ‘to ‘pursue ‘such: enforcement, shall in no event be
' deemed a ‘waiver of the right to do so thereafter, Notwithstanding the foregoing, any

Owner other -than Declarant shall only be entitled to enforce .another Ownet's
;! non-compliarice ‘with the terms of Article 6 herein, where such non-compliance is
detrimental to the enforcing Owner; however, such enforecement hereunder by an Owner
v other‘than Declarant shall be sought so lelytagamst thie'Owner of a Parcel alleged to be in
‘ non-cornphance w1th ‘the terms of Article 6 hérein.

103 Remedies Cufnulative. The remedies proVi‘ded for in this Declaration shall not be 1
' . exclusive and. are. in addition to all otherreémédies available at law or in equity. Declarant

RS *agrees the obhgatlons of the Owners and Occupants uinder this Declaration are unique .

e, « and any remedy at law (such as damages) is inadequate. In the event of a breach or @

violation or an, attempted breach or violationsof this Declaration, the party seeking to -

C " enforce this. Declaratlon shall be entitled to an ‘mjunctlon or specific performance, in

* +addition, to-any other rights, remedies and awards available under this Declaration, at law

&

K orme_qulty

104 No anblllty Neither Declarant nor 1ts trustees partriers, members, shareholders, \

ditectors, ofﬁcers, employees, agents, successors:and assigns, nor any entity affiliated :
w1th any of the foregoing, shall be liable for damages to anyone with regard to any

. restrictions, standards or requirements contamed in,this Declaratior, nor to any Owner or

’ Occupant affected by this Declaration by teason of mistake or difference in judgment,

' neghgence or nonfeasance arising out -of :0f in connéction with Declarant's actions or

inactions under this Declaration, or failureto: approve or disapprove any items under this

Declaration.

gt I'Q-.‘S_, “Covenants Runmn;z with the Land.’ Except’ for the perpetual easements declared or
IR =granfed inthis Declaration, which perpetual , casements shall ‘continue-in perpetuity, the
»3' ‘covenants,.’ condltlons, testrictions, liens, @asetnénts;. enjoyment rlghts and other
““provisions contained herein are iritended to and shall ‘run wnth the land for a term of~
ninety-nine (99) years from the date of this Declaration, and shall be ‘binding upon ‘each

of the Parcels and upon all persons purchasing, leasing, subleasmg or otherwise

st occupymg or having an interest in any Parcel orpportlon “of'the Propetty, their heirs,

- executors, administrators, successors, grantees, assigns ‘and tenants, and the customers,
employees and invitees of such parties, for such mnety-mne (99) year term. All
instruiments grantmg or conveying any ‘interest in any Parcel and. all leases or subleases

» shall réfer-to this-Declaration and shall recite that it is subJect fo the terms hereof as if
fully set forth therein; provided, however, all terms and provisions of this. Declaratxon are

os

u "
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11.2

12.1

12.2

12.3

12.4

%

-
N

l.v.bmdmg upon :all successors in interest desplte an’ absence of teference thereto in the

instruinent oficonveyance, lease or. subléasé.

ARTICLE 11
AMENDMENT AND REVOCATION

Amendment by Declarant. Declarant, in its sole and absolute discretion, is entitled to
umlaterally amend this Declaration at any time ahd from time to time, and any provision
or provisions Herein, including without hmltatlon any exhibits hereto, by notifying all
Parcel Owners thereof and recording a Supplemental Declaration thereof in the real

. property records of Bonner County, Idaho,

Effective Date: Any amendments to this Declatation shall take effect-upon the recording
thereof as 4 Supplemental Declaration in the real property records of Botniner County,
Idaho.

ARTICLE 12
GENERAL PROVISIONS

Taxes. Each Owner shall pay without -abatement, deduction or offset, all real and
personal property taxes, general and spécial assessments, including local improvement

* assessments and other charges of every description, levied on or assessed against his, her

or its Parcel and on personal property located on' or in the Parcel, including without
limitation any Common Area or Common Area Improvements thereon.

Non-Waiver. No waiver of any breach of thxs Declaratlon shall constitute a waiver of
any other bredch, whether of the same or any: other covenants, condition or restriction.

Attorneys' Fees. In the event of a suit or other-action or legal proceeding brought by
Declarant to enforce any provision of this Declaration 0r to collect any money due
hereunder or.fo- foreclose a lien, the Owner against whom such suit, action or legal
proceeding is brought, shall pay to Declarant all costs and expenses, including title

repoit§ and all attoineys' fees that Declarant has incurred in, connectlon with: the; sult or
“action (including without limitation proceedings-iri bankru' C)

the court or arbitrator may deem to be reasonablé therein, and also mcludmg all costs,
expenses and attorneys' fees incurred in Coninection with'ariy appeal from the decision of
a trial court or any intermediate appellate court.

Interpretation. The capt‘ions of the various articles, sections and paragraphs of ‘this
Declaration are for convemence of use and reference only and do not define, limit,
augment or descrlbe the soope content or intent of thls Declaratlon or any parts of th1s

mcludes the femmme and neuter and the femmme 1ncludes the masculme and neuter
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:and each Jincludes a legal entity when the context so requires. The singular includes the

12.6

12.7

12.8

12.9

12.10

12.11

plural whenever the context so reqires, *

.)Yk

Severability. Invalidation of any -one ‘of these covenants, conditions, restrictions,
easements oOr provisions by judgment or court order shall in no way affect any other of
the same, all of which shall remain in full force and effect.

Notices. * All notices, demands or otheér comimunications ("Notices") required or
otherwise given pursuant to this Declaration shall be in writing. Notices given by mail
shall be sent postage prepaid by certified or registered U.S. mail, return receipt requested,
and shall be deemed given three (3) days afterithe date of mailing thereof, or on the date
of actual receipt, if sooner, or by Federal Express or United Parcel Service marked for the
following .day delivery with proof of signature receipt required. Notices shall be
addressed to- the last known address of the addressees. Notice to any Owner may be
given at any Parcel owned by such Ownér; provided, however, that an Owner may from
time to. time by Notice to Declarant, demgnate such other place or places or individuals

for the receipt of future Notices. If there is more than one Owner of a Parcel, Notice to

any one such Owner shall be sufficient. The address of Declarant shall be given to each

" Owner at or before thé time he becomes an Ownet:

The address for Notices to Declarant shall be 810:East 28" Averiue, Spokane, WA 99203,
with copy to 1915-A E. Katella Avenue; Orange, CA 92867. If the address of Declarant
shall be changed, Notice shall be given to all Owners.

Limited Liability. In connection with all reyiews, ;acceptances, inspections, permissions,
consents or @pprovals required or permitted by-or: from Declarant under this Declaration,
Declarant shall not be liable to any Owner or, to any-other person on account of any
claim, liability; damage or expense suffered or inicurred by or threatened against an
Owner or such othet person and arising out of of in any way relating to the subject matter
of any such. review, acceptance, inspection, perrnlssmn consent or approval, whethet
given, granted, withheld or denied.

Computation of Time. The word "day" means’ calendar day" .herein, and the
computation of time under this Declarationi shall include all Saturdays, Sundays and

holidays for purposes of determining time period specified herein. Tirhe1s of theaessence

under this Agreement. , . : ’

No Public Right or Dedication. Nothmg containéd. in this Declaratlon shall be deemed'to
be a gift or dedlcatlon of all or any part of the Propetty to the public, or for any public
use, except as may be specifically set forth.on any recoided firial plat or subdivisiof map.
Applicable Law. This Declaration shall be construed in all respects in accordance with
the laws of the State of Idaho.

Compliance w1th Declaration: All present and future Owners acknowledge that all
Parcels comprising “the Property are subject to this Declaration as the same may be
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amended from, tlme to time, and all agreements executed in substitutioh therefore or in re-
’statement thereof so long as such. future amendments' Substitutions or re-statements do -
not materially effect an Owner's- operation as its p‘errmtted use hereunder on its Parcel.

All Owners acknowledge and agree that by acceptmg a-deed to a Parcel, such Owner is

:purchasing such Parcel subject and subordmate to this Declaration. Notwithstanding

anything else stated-or implied to the contrary anywhere else in this Declaration, each and
every Parcel Owriér hereunder shall abide by, be' responsible for, and timely perforin at

such Ownet's sole cost and expense, any and all duties, covenants, conditions and

restrictions, in this Declatation as they pertam to such Owner's Parcel.

Owner's Transfet. Within fifteen (15) days of the transfer of fee title to a Parcel such
Parcel's new ‘Owiier shall give Declarant ‘written notice of such transfer, including the
address for notices of such new Owner, and .a copy of the deed evidencing the transfer.

No Third Party: Beneﬁcmry Any and all restrictions on the u$e of any Parcel or Parcels
within the Property, are for the solesbenefit of:Declarant and shall not be construed to
benefit any of Declarant's Occupants or any- other Parcel Owner or Owners or their
Occupants within’ the Property or the Adjacent Property, and as such, Declarant may
unilaterally change any such use restrictions at any time, in Declarant's sole and absolute
discretion, without any liability to any such Parcel: Owner or Occupant.

Waiver of Trlal by Jury. The parties. hefeto hereby waive trial by jury in any action or

“proceeding brought by either against the. other on any matters connected with this

Deelaratlon

“*

[signature page to follow]
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EXHIBIT "A"

LEGAL DESCRIPTION OF THE PROPERTY
|
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[see attached sheets]
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IN WITNESS- WHP REOF Declarant has executed this. Declaratlon the day and year first
~above written. ,

DECLARANT:

GVDr COMMERCIAL PROPERTIES, INC.,
a Califoyni

i BY'.*"I‘ ' el i
; Gerald V. Dicker, President

|

State of Washington | )
b )ss

County of Spokane L)
On this day personally appeared before me, Gerald V. Dicker, President of GVD Commercial
Properties, Inc., Declarant | hereunder, to me known to be the individual described in and who
executed the foregomg instrument, and acknowledged: that he signed the same as his free and

voluntary-act and deed for the uses and purposes therein mentioned.

Given under my hand and cfﬁcial seal this 30" day of SepteIﬁGer 2010.

NOTARY PUBLIC in aridor the State of Washington
Residing at SOD\LNW

!
1
i
|
f My Commission expires _ QMAJ st 30, 2d\\
T

'
E
t
i
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g | PARCEL: 1

A, tract.of Jand'in a-portion of the Southiwest. Qu:ﬁrtcr of:the:Sonthwest Quarter of Section
2, &-portion’ of Blocl 4 of Starr’s Acrenge, accordmg fo'the omci:ul plat thereof, filed in Book
1. of Plats at. Page 88 Official Racords of Bonner Connty, ind,a.portion of the Northwast
Qum ter ol tlie Northwest Quarter of Section’ 11, altin Township 57 North, Range 2 West,
Boise Meridian, Bonner County, Idaho, more specificaily. described as follows:

Commencing at the Southwest corner of said Se"cﬁon-"z-,

ThencerNor_ﬂ'_lfsg".-'37‘ 127 East, along the South line of said Section a distance of 100.00 feet;
Thence North 00° 33’ 467 West, a distance of 140.00 feet ta the true point of beginning;
Thence continuing-North 00° 33 46” West, a distance 0f 529,42 fest;

:g ; ) Thénce No’ﬁh‘:&?’-éS’ 30™ East, a distance of I79.06‘feet;, '

Thence South00°33” 467 East, a distance of 100:10 feet;

Thence North89° 35* 30" Edst, 2 distance of 99:00 feat; .

Thence South 00° 33" 46" East, a distance of 59,00 feet;

Thence:North 83°26" 50” East, a distance of 188.47 feet;

Pl Thence North 60‘5'33’f46” West, a distance of 5;5;00 feat;

N Thenee North 39" 35° 30" East, a distance of 102.79 fest to’.Tg'hé'East'line of said Block 4;

corner of s:ud Block 4 nnd the Nortberly rigl:t of wiy’ line of the exustlng Kootenai Cut-Oft
Road;

Thence along said Northerly right of way line thiz'fo)lowiriig twh courses:

1) South §9° 37°22” West, a distance 61 202:15 feat;
2} Soith74° 5§97 35” West, a distance of 201 8] feet;-

z A . Thence feaving said Northerly right of way line, North 00° 33° 46" West, a distance of
e 160.97 feet; .

Thence South 89° 37" 227 West, a distance of 172.00 fegt to the true point of beginning,
EXCEPTING therefrom that portion of said land set’ forth in'the Deed tothe State of Idahq

'I'mnsportanon Department filed for record-March 13,2003, o Instrument No: 620441,
records of Bonner County, Idaho.

2030909235X8




:Seck n 2, a. purtiun oi‘ Block 4
Acrenge, 2 plat recorded in’ B’bulc 1 o!' at Page 88;:Inthe réciirds of Bonner
o _6rthwest Qu.mte: ul‘Sectlon 11,all

“ limore specmcnlty described as follows'

“Thetice North §99.37°22" East, along the South ine,

Commﬁ’ci’hg af the Southwest corner of 's"tii"ﬁ‘tS'ecﬁﬁn?Z';

_ id Sectiond distance of 40,00 feet
to a’'pol; ‘Easterly: right of way Hite of the exis i U.S. Highway No. 95, which point
is the true pomt:ol‘ béginning; . ‘

ThenceNorth 00° 33’ 46" West along sold Basterly-vight of way line a distance of 669;39
feet; )

Thence: Ie’a’ving‘ ‘said vight of way life, No¥ti/85° 38 30" East,. u distance of 60.00 fect;

L ¥

South 00° 33* 46° East, a distance of 699, 4% Ieet to the Northeérly right-of-way liné of
the exrstmg Kuotenal Cut-Oft'Road, :

”'V'I‘hence South 89° 37, z" ‘West, a!ong the Northerly nght of way line a distance of 60,08 feet.
to sald Badstes: iy ¥ ght of way- Iine of U.S. Highivay Nu. 98

Thence North 0% 24° 357 West, a distance ufso.oo feet to:the true point-of beginining;

TOGETHERxwith a‘Tion-buildiug easément. more parﬁculnrly described ds folloivs:

The West 27.00 feet of Block 3 of Start’s A¢reigé, d platrrecorded in'Book 1 of Plats; Page. by
88, M the! records ol Bonner Cuunty, Jdatio;:as set forthiin, the Degd recorded October 30;
1989 as. Instramént ‘No. 368311, more speclﬁcally described asifollows:

"

'Be'gi'nning a‘t-the‘ South‘wcst corner df said Block 3;

Thérce North 00°:35° 49” West, along the West: Line.of §aid Bloek'3, a distance of 619.74 feet
to thie Narthwest cornér uf said Block 3;

Tlience Northi§99 35" 30" East, along thie-Novth liie d7'said Block 3, a distance of zmu fect;

"I‘hence Sauth 00" 357 49" Enst, a distance of 619; i fcet to the'South: lifé of said: Blnclc 3;

Therice South 89" a7 22" ‘West, along sald Soath five &; distarice of 27, 00 feek to the: pomt of
beginning. £

AR T 2030909235X§
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s
408 3 Plats, Page 88in the records of Bovimer County, dnd 2
) orthwast quartcr ot‘ the Nonhwesz quan ' tion 11, all {n Township. 57 North, Range 2 West, Boise
Mendmn, Bonner Counw, [Idaho, more specifically dmcnbed as:falfows:. ‘
lz’rlom the Soumwest corber ot: said Seétion 2; ' i
Thcnce North 89"37'22" F:xst along the South ligeof said Section a disunce of 100:00.feet to the true point of beginning; C ‘
Thence; North 00°33°46" Wist‘x distance of 140,00 feat; ( .
'Theuéé;Noftﬁ;:8§“3’?‘zi"f‘;Ea$t‘-fi distance of 172,00 feet; .
Th_em_:e-.South'ﬂ%)?}jﬁé;i‘.‘ila’éth distance of 160,97 feet to the ﬂ‘oiﬂ!cﬂy’ﬂghti of way tine of the.existing KootenalCut-Off Road;
Thence alobg said Na;'tx_;cﬂ_‘y. right of way line the followiriy tWo:cOurses: i ‘
1) South 7&“59‘35"”‘“}631:*ait{f&i{nr‘if’ce of 35.75 feel; ' |
2) South 89°37* 227 :\Ngstfg?di{‘sita‘hce of 137,38 feet) ’ ,,
‘Ihen;'e»leavingzs‘:i‘whaﬁm; right of way line, North 00°33'46" West = distance of 30.00 fect to the True Puint'of Beginning.
B “
. .k."; . '
i, .
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PARCEL 3

, 'the County of Bonner, State of Idaho,J described as folIOWS.

A tract of land ina. portlon of the Southwest

5

Real prope’rt\/"-_

,quarter of the Southwest ‘quarter of Section 2;

_a platrecorded in Book 1 of Piats, Page 88, in the
records"o Bon er COunty, all in TOWnShlp 57 North, Range 2 West, Boise Meridian, Bonner
County, Idaho, more specifically described as follows::

From the:Scuthwest.corner- ‘of said Section'2; thencé North 89° 37" 22" East along the South

ling:of said Sectioin, a. dlstance of 100.00 feet;. thence NoFth 00° 33'46" West, a distance of
669 42 feet, thencé'North B89° 35° 30" East, a distance of: 179 00 feét to the true point,of

ai ¢ ance of 101 00 feet, (also shown of record as
_ .00 feet; thence South 00°
jof 59 00 feet, thence North 89° 35?30 .East, a distance of 188.46
feet; thence Northv A0°_ 346" West, a- dlstance of 75 0féet; thence North 89° 35'30" East, a
distance, of. 102.79- fe t-td the East line of said Block 4 ,-thence North 00°:35'49" West, a
distance of 85.00 feet, thence South 89° 35 30" West; a distance of 390.20 feet to the true
point of beginning.
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' woe A v a ’ B o .I."
N Loy Ny - " . [N
EXISTING . '
HOME DEPOT. ;
5 ‘Existing Loading ‘Area
‘ Major Eeféi_l “AN Retajl “B”
' (D‘;;'btk?l. ‘Not to Exceéd
== - or-Hote: ¥
Not to Exceed . SLAALe 8,500 sq. ft.
12,000 sq. ft. -
T / EXISTING
i AN S PAL-MART
= : 2NN NN~ 4
._ : : AN -
;! ; RN 5'/% N
£, f AN NN
: ; NN AN
| e paear 22BN 7 |
Future Parcel 4/° “Z XParcell X e Parce] 2 !
Permissible Building Area AN RN (Existing Payless Shoe) :
Not to Exceed . : ZZ § b ~\§ é Not__to Exceed i ;
7,500 sq. ft. ' - 5,000 sq. ft: '
L
&
i} The sité plan sets forth a general layout of the Parcels within the Property as.of Ehe date of this' Declaration, and '
' shall not be:deemed a. répréseritation, warranty or covenant by Declarant that siich Parcels shall be constructed as e
shown tliereon, or that any tenants or occupants designated thereon by name or naturé of business shall. conduct oy
. "t')'u'_sir;csS'i,i,r,lAQS.UthP@r;cd's during the term of this Declaration. The Owners of such Parcels may, subject to the terms ity
ofthis Degﬁlhrﬁiﬁbn, ichange the number, locations and dimensions of the buildings, the premises therein, the drive g Ty
lanes, driveways, walkways, parking spaces and cther improvements.
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